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THE  DRED  SCOTT  CASE. 


In  reviewing  the  decision  in  this  case,  the  subject  will  be 
divided  into  — 

1st,  The  jurisdiction. 

2nd,  The  derivation  of  congressional  iiower  over  territories. 

3d,  Tlie  extent  of  congressional  j^ower  over  territories. 

4th,  The  2>ower  to  iirohihit  slavery. 

5th,  The  2)oUcy  and  justice  of  the  Missouri  compromise. 

THE   JURISDICTION. 

The  majority  of  the  Court  decided,  that  plaintiff,  Scott, 
being  a  negro,  he  could  not  be  a  citizen  of  Missouri  ;  that 
therefore  the  Circuit  Court  had  no  jurisdiction  over  the 
case  ;  and  it  was  accordingly  remanded,  with  directions  to 
be  dismissed  for  want  of  jurisdiction. 

Having  so  decided,  the  Court  should  have  stopped  there, 
and  not  attempted  to  go  any  further  into  the  case.  All  be- 
yond that  was  extra-judicial,  and  entitled  to  no  further 
respect  than  if  the  judges  had  expressed  the  same  opinions 
in  a  debating  club,  or  had  published  them  in  a  newspaper 
for  the  undisguised  purpose  of  aiding  a  political  party. 

There  are,  no  doubt,  instances  where  other  judges  have 
extra-judicially  expressed  opinions  on  points  not  properly 
cognizable  in  the  cases  before  them  ;  but  with  good  judges 
such  instances  have  been  rare,  and  they  never  occur  with- 
out meeting  the  serious  censure  of  ever}'  judicious  member 
of  the  bar.  They  always  partake,  more  or  less,  of  what  is 
most  obnoxious  to  an  American  lawyer.  They  are,  in  fact, 
usiiri)ations  of  poiver.  The  only  apology  for  them,  and  the 
only   instances   where    they   should    be   tolerated,  is   when 


ihey  afford  the  means  of  informing  inferior  courts  of  the 
settled  opinion  of  an  appellate  court  upon  matters  of  prac- 
tice, or  such  like  minor  points,  where  it  is  fully  as  impor- 
tant that  they  should  be  settled  as  that  they  should  be 
rightly  decided.  The  attempt,  thus  prematurely  and  extra- 
judicially, to  reach  points  involving  political  or  constitutional 
law,  is  especially  to  be  deprecated.  We  all  acquire  our 
prepossessions  and  prejudices  on  these  subjects  before  at- 
taining the  bench,  and  nothing  about  poor  human  nature 
would  warrant  a  popular  belief  that  the  mere  putting  on  of 
the  judicial  ermine  will  always  eradicate  such  preconceived 
prejudices.  The  Supreme  Court  has  heretofore  been  very 
chary  of  its  power  to  annul  an  act  of  Congress.  It  has 
been  viewed  as  a  delicate,  invidious  power,  only  to  be  used 
when  absolutely  necessary,  and  even  then  only  with  the 
utmost  caution  and  circumspection.  This  is  believed  to  be 
the  first  instance  in  which  the  Court  has  attempted  to  annul 
a  long  course  of  congressional  legislation  upon  a  matter  of 
much  importance. 

There  are  peculiar  reasons  why  the  majority  of  the 
judges  should,  in  this  case,  have  done  nothing  extra-judicial 
to  foist  upon  the  country  their  premature  opinions  upon 
the  points  unnecessarily  raised.  Those  points  were  among 
the  most  prominent  issues  in  the  late  heated  party  contest 
for  the  Presidency.  They  still  are,  and  will  long  continue 
to  be,  subjects  of  the  most  angry  party  strife.  One  of  the 
parties  was  accused  with  having,  for  party  ends,  wantonly 
violated  a  great  national  compromise,  adopted  for  the  sake 
of  peace,  and  cheerfully  acquiesced  in  for  more  than  thirty 
years  as  a  great  and  needful  national  pacificator.  The  party 
was  also  accused  of  having  at  the  same  time,  for  like  pur- 
pose, wantonly  violated  its  most  solemn  party  pledge  not 
to  permit  the  slavery  question  to  be  again  agitated  in  or  out 
of  Congress.     This  rendered  the  extra-judicial  points  raised 


subjects  oF  extreme  delicacy,  and  such  as  should  have  in^ 
duced  any  judges  to  nfianifest  reluctance  to  decide  even 
when  properly  before  them,  rather  than  any  undue  eager- 
ness  to  seize  hold  of  and  prematurely  to  decide  them.  This 
sort  of  proper  delicacy  should  have  had  controlling  influ^ 
ence  with  these  judges.  They  should  not  have  forgotten, 
they  should  not  for  a  moment  have  overlooked  the  fact,  that 
every  man  of  them  owed  his  elevation  to  the  bench  full  as 
much  to  his  affiliation  with  that  offending  party  as  to  any 
presumable  superior  qualification.  They  should  not  have 
forgotten,  that  for  the  foolish — not  to  say  wicked — action  of 
the  party  upon  the  main  point  involved,  it  had  narrowly  es- 
caped disastrous  overthrow  at  the  last,  and  fearfully  antici^ 
pated  complete  defeat  at  the  next,  presidential  election. 
They  should  not  have  forgotten,  that  to  declare  the  Missouri 
compromise  unconstitutional  was  to  afford  their  party  lead- 
ers a  justification  which  few  of  them  had  the  audacity  to 
allege  in  their  own  behalf;  and  that  such  a  decision  was 
worth  to  them  ten  times  more  than  all  the  apologies  thev 
had  been  able  to  invent. 

Still  another  reason  on  the  score  of  delicacy  for  such  for- 
bearance. The  tliree  judges  who  did  not  concur  in  the 
opinion  may  fairly  be  offset  against  the  three  ablest  of  the 
six  who  did.  There  were  then  but  three,  and  they  the  least 
able  judges  on  the  bench,  who  had  to  sustain  the  full  weight 
of  this  novel  opinion,  to  be  thus  prematurely  and  illegally 
thrust  upon  the  country.  Congress  had  exercised  the  pow, 
er,  or  its  equivalent,  in  various  instances,  without  its  con- 
sliiutionality  having  been  seriously  challenged  by  any  man 
of  respectable  standing  as  a  constitutional  lawyer.  It  had 
done  so  with  the  sanction  of  Washington,  Adams,  Jefferson, 
Madison,  Monroe,  J.  Q.  Adams,  and  Polk,  and,  as  is  be- 
lieved, with  the  entire  approbation,  so  far  at  least  as  to  the 
mere  question  of  power,  of  all  the  very  able  lawyers  and 
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StateSrtien  who  composed  the  cabinets  of  those  Presidents. 
The  power  had  been  exercised  with  the  reiterated  direct 
and  indirect  sanction  of  the  able  judges  of  appellate  courts 
in  at  least  three  slave  and  at  least  four  free  states,  whilst  the 
decision  of  no  appellate  court  had  anywhere  impugned  the 
validiiy  of  the  power.  Any  three  judges,  even  though  they 
Were  all  Mansfields  or  Maishalls,  should  have  felt  a  nat- 
ural repugnance  to  the  poising  their  peculiar  novel  opinion 
against  such  a  host  of  able  lawyers,  judges,  and  statesmen. 
There  is  still  another  legal  reason  W'hy  these  judges 
should  have  forborne  to  express  any  opinion  on  the  consti- 
tutionality of  the  Missouri  compromise.  They  decide,  or 
rather  say,  that  the  voluntary  sojourn  of  the  master  with  his 
slave  in  Illinois,  under  the  influence  of  its  constitution,  did 
not  emancipate  the  slave.  They  say  it  is  the  law  of  Mis- 
souri, and  not  that  of  Illinois,  which  determines  his  condi- 
tion, and  that,  by  the  law  of  Missouri,  he  is  still  a  slave. 
The  same  rule  applies,  and  of  course  determines,  ihe  effect 
of  like  sojourn  in  territories  under  the  influence  of  the  act  of 
Congress,  even  if  it  be  constitutional.  As  Congress  could  no 
more  legislate  for  Missouri  on  this  subject  than  could  the 
people  of  Illinois,  the  law  of  Missouri  will  respect  the  one 
no  more  than  the  other.  There  was  no  need,  therefore,  to 
go  beyond  that  point.  Every  thing  was  decided  which  was 
necessary  to  a  final  decision  of  the  case  on  its  merits,  even 
if  there  had  been  any  right  to  look  into  the  merits  at  all. 
That  point  decided  against  him,  the  right  of  the  slave  to 
freedom  was  gone  forever.  There  was  no  need,  then,  in 
any  aspect  of  the  case,  for  one  word  being  said  about  the 
constitutionality  of  the  Missouri  compromise.  This  is  an 
all-sufficient  legal  reason  why  no  attempt  should  have  been 
made  at  an  authoritative  utterance  of  such  word.  But  as« 
unfortunately,  the  members  of  the  Court  were  divided  in 
opinion  on  that  question^  and  as,  still  more  unfortunately, 


ihe  judges  were  divided  according  to  their  party  affinities,^ 
the  Court  should  have  sedulously  abstained  from  any  the 
slightest  intimation  of  opinion  upon  the  point. 

In  excuse  for  the  assumption  of  jurisdiction  to  decide 
upon  the  merits  of  the  case,  the  Court  says  that  it  is  the 
habit  of  appellate  courts,  in  reviewing  judgments  at  law, 
not  to  stop  at  a  single  error,  but  to  point  out  all  that  occur- 
red in  the  progress  of  the  cause.  This,  ordinarily,  is  true  | 
and  it  is  done  for  the  purpose  of  preventing  similar  errors 
on  a  new  trial.  But  it  is  not  true  that  this  is  done  when  the 
judgment  is  reversed,  and  the  cause  remanded,  with  direc" 
tions  to  dismiss  for  want  of  jurisdiction.  On  the  contrary, 
the  appellate  court  stops  at  that  mandate,  and  looks  no  fur- 
ther into  the  cause.  The  obvious  reason  for  this  difference 
is,  that  any  notice  of  other  errors  can  do  no  good,  as  there 
can  be  no  recurrence  of  such  errors.  Such  is  the  rule  and 
the  reason  of  it,  upon  principles  of  mere  practice.  But  it 
!S  also  based  upon  much  higher  and  more  important  princi* 
pies.  Where  a  court  undertakes  to  decide  a  cause  ovpf 
which  it  has  no  jurisdiction,  it  acts  without  authority,  and 
its  action  is  as  gross  a  violation  of  the  constitution  as  the 
most  palpably  unconstitutional  legislative  act.  The  very 
same  reasons  that  forbade  the  Circuit  Court  to  decide  the 
cause,  equally  rendered  it  illegal  and  improper  in  the  Su-- 
preme  Court  to  pass  upon  the  main  question,  whether  the 
negro  was  free.  Its  jurisdiction  for  such  purpose  is  but  a 
mere  sequence  to  that  of  the  Circuit  Court.  There  can  be 
no  grosser  legal  absurdity  than  to  contend  for  its  power  to 
pass  upon  the  merits  when  it  decides  that  the  Circuit  Court 
had  no  such  power.  All  of  the  appellate  power  is  merely 
to  do,  or  direct  to  be  done,  what  the  inferior  courts  should 
have  done  in  the  first  instance.  Both  courts  must  have 
power  to  decide  the  merits,  or  neither  can  have  it.  The 
want  of  jurisdiction  is  alike  fatal  to  the  legitimate  action  oi 
both. 
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If  ihe  Court  had  contented  itself  with  its  decision  upoR 
the  plea  in  abatement,  reversed  the  judgment,  and  directed 
the  cause  to  be  dismissed  for  want  of  jurisdiction,  there 
would  have  been  nothing  left  by  which  either  party  could 
be  prejudiced.  They  would  have  stood  precisely  as  though 
no  suit  had  been  brought. 

Nor  does  the  Court  contradict  this.  It  does  not  insist 
that  a  decision  on  the  merits  was  at  all  necessary  to  either 
party,  as  it  could  give  no  judgment  in  favor  of  either ;  but 
insists  that  such  a  course  was  necessary  for  itself,  to  pre- 
vent  its  being  misconstrued  hereafter,  as  seeming  to  sanc- 
tion an  error  of  the  Circuit  Court  by  reason  of  not  having 
noticed  that  error.  This  is  perfectly  disingenuous.  There 
was  not  the  slightest  possible  danger  of  any  such  miscon- 
struction. But  even  if  there  had  been,  it  would  have  been 
-easily  obviated  in  the  usual  mode,  by  merely  saying  the 
Court  had  not  looked  into  the  merits,  because,  having  no 
jurisdiction  over  that  part  of  the  cause,  its  opinion  either 
way  could  avail  nothing  to  the  parties.  After  deciding  that 
a  free  negro  could  not  be  such  a  citizen  as  to  give  the  Court 
jurisdiction,  it  was  wholly  unnecessary,  for  any  purpose,  to 
make  a  solemn  separate  decision,  that  a  slave  could  not  be 
such  a  citizen.  It  is  perfectly  preposterous  to  suppose 
there  was  the  least  danger  of  any  one  surmising  that  the 
Court  thought  a  slave  was  such  a  citizen.  Yet  upon  this 
shallow  pretext,  and  upon  this  alone,  these  judges  have 
plunged  into  a  subject  of  angry  dispute  between  the  great 
political  parties.  The  question  of  jurisdiction  and  the  whole 
«ase  being  sufficiently  disposed  of  by  the  decision  on  the 
plea  in  abatement,  the  very  fact  that  the  other  pretended 
que-stion  of  jurisdiction  involved  an  investigation  of  the 
merits,  was  all-sufficient  reason  against  such  investigation. 
Where  the  Court  has  no  jurisdiction,  it  is  its  plain,  univer- 
sally-recognized duly   not  to  express  any  opinion  on   the 
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merits,  when  it  can  be  avoided.  To  what  good  end  inquire 
and  decide  whether  the  negro  was  a  slave,  when  the  deci- 
sion upon  the  case  would  have  been  the  same  even  if  he 
had  been  free? 

DERIVATION   OF   POWER    OVER    THE   TERRITORIES. 
It  had  heretofore  been  supposed  by  jurists  and  statesmen 
that  this  power  was  derived  from  the  following  clause  of 
the  Constitution  : 

"  Congress  shall  have  power  to  dispose  of  S.nd  make  all 
needful  rules  and  regulations  respecting  the  territory  or 
other  property  belonging  to  the  United  States." 

The   Court  decides  that  this  clause  applies  only  to  the 
territory  within  its  national  bounds   at  the  adoption  of  the 
Constitution,  and  not  at  all  to  after-acquired  territory.    This 
novel  distinction,  or   new   reading,  it  has  invented  for  the 
undisguised    object  of  getting    rid  of  the   legislative  and 
judicial  precedents  in  favor  of  the  power  to  prohibit  slavery 
in  what  was  formerly  the  territory  north-west  of  the  Ohio. 
This  position   would   avail  the  Court   nothing,  even   if  its 
elaborate  effort  thus  to  pervert  the  Constitution  had  been  as 
successful   as   it  has   been   utterly   unsuccessful.     But   an 
exposure  of  the  flimsy  reasoning,  with  which  it  has,  at  infinite 
pains,  endeavored  to  mate  good  its  position,  will  expose  the 
undue  anxiety  of  the  Court  to  declare  the  Missouri  compro- 
mise unconstitutional.     What  was  intended  for  reasoning 
is  in  fact  little  better  than  a  string  of  loose   suggestions,  of 
such  flimsy  texture  that  their  impalpable  character  presents 
the  only  difficulty  in  answering  them  with  desired  brevity. 
Our  ablest  commentators  on  the  Constitution,  Kent  and 
Story,  derive  the  power  of  Congress  over  all  the  territories, 
old  and  new,  from  this  clause.     Judge  Story  (vol.  3,  p.  195), 
speaki  ig  of    newly    acquired    territory,   says: — "Until    it 
becomes  a  State,  the  territory  remains  subject  to  be  gov- 
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erned  in  such  manner  as  Congress  shall  direct  under  this 
clause  of  the  Constitution.  No  one  has  ever  doubted  the 
power  of  Congress  to  erect  territorial  governments  within 
the  territory  of  the  United  Stales,  under  the  general  clause 
"  to  make  all  needful  rules  and  regulations." 

As  to  its  popular  or  legislative  construction,  it  v/ould  be 
tedious  to  refer  to  all  the  proof.  LrCt  it  suffice^  in  the  absence 
of  the  known  opinion  of  a  single  jurist  or  statesman  to  the 
contrary,  to  refer  to  the  opinions  of  the  two  ablest  and  most 
brilliant  expositors  that  the  Constitution  has  ever  had  off  the 
bench  ;  to  the  opinions  of  Mr.  Webster  and  Mr.  Calhoun, 
They  were  the  acknowledged  heads  of  the  two  great  op- 
posing schools  of  constructionists,  and  when  they  are  found 
agreeing  upon  any  construction,  the  fact  may  well  be  re- 
ceived for  proof  that  the  great  mass  of  both  schools  are  of 
the  same  opinion. 

In  a  debate  which  occurred  in  the  Senate  in  1849  in  ref- 
erence to  the  power  of  Congress  over  the  territory  of  Cali- 
fornia, in  which  Mr.  Webster  and  Mr.  Calhoun  took  opposite 
sides,  Mr.  Webster  used  the  following  language  f  "The 
whole  authority  of  Congress  on  this  subject  is  embraced  in 
that  very  short  provision,  that  Congress  shall  have  power 
ro  make  all  needful  rules  and  regulations  respecting  the 
territory  of  the  United  States."  He  afterv>^ards  said  again 
during  the  same  debate: — "It  is  under  that  clause,  and 
that  clause  only,  that  the  legislation  of  Congress  in  respect 
to  the  territories  has  been  constructed."  To  this  opinion 
Mr.  Calhoun  gave  his  express  and  unq.ualified  assent,  and 
in  his  speech  the  next  year  on  the  compromise  bill,  in  speak-' 
ing  of  the  power  of  Congress  over  newly-acquired  foreign 
territory  ;  he  calls  it,  "  a  power  exp-essly  vested  in  Congress 
by  the  Constitution,  as  has  been  fully  established." 

In  1810  Chief-Justice  Marshall  in  delivering  the  opinion 
o^  the  whole  Court  (Sere  vs.  Pilot,  6  Cranch  336)  said  :-->«• 
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•'The  power  of  governing  and  legislating  for  a  territory  is 
the  inevitable  consequence  of  the  right  to  acquire  and  hold 
territory.  Could  this  position  be  contested,  the  Constitution 
declares  that,  'Congress  shall  have  power  to  dispose  of 
and  make  all  needful  rules  and  regulations  respecting  the 
territory  or  other  property  belonging  to  the  United  States.' 
Accordingly  we  find  Congress  possessing  and  exercising 
the  absolute  and  undisputed  power  of  governing  and  legis- 
lating for  the  territory  of  Orleans.*'  Again,  in  1S28,  in  Can- 
ter's case  (1  Peters  511),  the  same  learned  Judge,  deliver- 
ing the  unanimous  opinion  of  the  bench,  said: — "In  the 
meantime  Florida  continues  to  be  a  territory  of  the  United 
States  governed  by  that  clause  of  the  Constitution  which 
empowers  Congress  'to  make  all  needful  rules  and  regula- 
tions respecting  the  territory  or  other  property  belonging  to 
the  United  States.'  Perhaps  the  power  of  governing  a 
territory  belonging  to  the  United  States  which  has  not  by 
becoming  a  State  acquired  the  means  of  self-government, 
may  result  necessarily  from  the  facts,  that  it  is  not  within 
the  jurisdiction  of  any  particular  Stale,  and  is  within  the 
power  and  jurisdiction  of  the  United  States.  The  right  to 
govern  may  he  the  inevitable  consequence  of  the  right  to 
acquire  territory.  Whichever  may  be  the  source  whence 
the  power  may  be  derived,  the  possession  of  it  is  unques- 
tioned." 

Without  asking  aid  from  what  is  said  by  Judge  Story  in 
his  Commentary,  who  no  doubt  was  familiar  with  the  views 
of  the  other  judges,  the  just  inference  from  these  two  cases 
is,  that  Judge  Marshall  and  his  associates  on  the  bench  were 
inclined  to  think  that  the  power  might  if  necessary  be  in« 
ferred  from  proprietorship,  but  they  deemed  it  unnecessary 
so  to  decide,  because  they  entertained  no  doubt  that  the  power 
to  govern  newly-acquired  territory  was  expressly  conferred 
by  the  clause  in  question.     Whatever  supposable  doubt  on 
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this  subject  might  exist  in  any  mind,  must  be  entirely  tc" 
moved  by  the  case  of  Cross  vs.  Harrison  (16  Howard  193), 
unanimously  decided  by  all  the  present  judges  in  1854. 
The  opinion  of  the  Court  in  that  case,  delivered  by  Judge 
Wayne,  speaking  of  the  territory  of  California,  says  : — 
"  The  territory  had  been  ceded  as  a  conquest,  and  was  to  be 
preserved  and  governed  as  such  until  the  sovereignty  to 
which  it  had  passed  had  legislated  for  it.  That  sovereignty 
was  the  United  States  under  the  Constitution,  hy  which  ]iower 
had  been  given  to  Congress  '  to  dispose  of  and  make  all  need- 
ful rules  and  regulations  respecting  the  territory  or  other 
property  belonging  to  the  United  States.'" 

In  the  leading  case  of  McCulloch  vs.  Maryland  (4  Wheton 
316),  Judge  Marshall,  speaking  for  the  whole  Court,  and 
in  1840,  Judge  Thompson,  delivering  its  unanimous  opinion 
in  U.  S.  vs.  Gratiot  (16  Peters  537),  both  refer,  without 
qualification,  to  this  clause,  as  the  true  undoubted  source  of 
the  power  over  territories. 

Here  then  we  have  five  unanimous  opinions  of  the  Judges 
of  the  Court,  delivered  at  intervals  from  1810  to  1854, 
showing  that  for  forty  years  they  had  all  treated  this  clause 
as  the  true  source  of  the  power,  without  any  intimation  of 
the  supposed  distinction  between  new  and  old  territor}-^,  or 
that  the  clause  needed  aid  from  any  implied  power.  We 
have  also  the  unanimous  opinion  of  all  the  Judges,  as  ex- 
pressed in  three  of  these  cases,  that  the  power  derived  from 
that  clause  was  not  confined  to  the  original,  but  equally 
applied  to  newly  acquired  territories.  Yet,  notwithstanding 
all  this,  six  of  the  present  Judges  have  the  temerity  to 
decide,  that  it  applies  only  to  the  original  territory.  What 
are  we  to  think  of  this  ?  They  could  not  have  forgotten 
their  own  decision  in  Cross  vs.  Harrison.  It  was  too  recent 
for  that.  Yet  they  ignore  it  entirely,  as  they  do  three  of  the 
other  cases,  and  say   not  one   word  about  either  of  them. 


13 

They  quote  no  authority  in  support  of  this  newly-invented 
construction,  and  cannot  call  to  their  aid  the  opinion  of  a 
single  respectable  lawyer  or  statesman.  The  opinion  ot 
Judge  Johnson,  delivered  at  the  Circuit,  in  Canter's  case, 
and  referred  to  by  Judge  Taney,  will  be  found  on  exam- 
ination to  be  no  such  authority.  The  long  course  of  previ- 
ous decisions  had  made  its  enlarged  construction  the  true 
and  only  construction,  even  if  there  had  been  any  room  for 
doubt  upon  the  subject  originally.  Those  decisions  had 
made  that  construction  virtually  a  part  of  the  law  of  the 
land.  Their  present  decision  is  equivalent  to  a  repeal  of 
law  and  the  making  of  law.  This  is  not  adjudication,  it  is 
mere  usurpation.  It  is  the  substitution  of  mere  arbitrary 
will  in  the  place  of  the  solemn  and  responsible  functions  ot 
an  impartial  judicature. 

The  Court  does  not  distinctly  deny  that  the  language  is 
fairly  susceptible  of  this  established  construction,  but  at- 
tempts to  limit  the  application  of  the  clause  to  the  original 
territories,  not  because  new  territories  would  not  equally 
need  federal  legislation  and  governing;  not  because  there 
was  any  reason  or  motive  for  restricting  the  power  to  the 
old  territory  ;  but  because  it  does  not  say  any  territory,  nor 
territories  in  the  plural,  instead  of  the  territory,  which, 
they  say,  points  only  to  the  territory  theii  held.  With  equal 
propriety  might  they  contend  that  the  clause  which  makes 
the  President  "commander-in-chief  of  the  army  and  navy 
of  the  United  States"  does  not  make  him  commander  of 
the  present  army  and  navy,  because  it  does  not  say  any 
army  and  navy,  nor  the  armies  and  navies  in  ihe  plural,  but 
only  tJi^e  army  and  navy,  which  mc^rely  points  to  the  then  army 
and  nav}'.  The  one  is  not  more  grossly  absurd  than  the 
other.  The  Constitution  being  made  for  all  time,  and  the 
ownership  of  territory  and  other  property  needing  federal 
government  and   control   being  probable   for  an   indefinite 
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lime,  the  phrase  "the  territory  or  other  property  belonging 
to  the  United  States,"  applies  to  whatever  territory  and 
property  it  may  at  any  time  own,  as  much  as  the  similar 
expression  in  the  other  clause  applies  to  whatever  army  or 
navy  the  nation  may  happen  to  have.  The  language  is  as 
appropriate,  and  the  reason  for  the  extended  application  is 
as  strong,  in  the  one  clause  as  in  the  other.  The  restricted 
application  is  only  equally  ridiculous  as  to  both.  This  mode 
of  expression  is  familiar  to  all  our  written  constitutions,  yet 
this  is  the  first  instance  in  which  it  has  ever  been  judicially 
attempted  so  to  confine  its  meaning  by  such  rigid  literal 
construction. 

The  Court  says,  the  power  to  "  make  rules  and  regula- 
tions respecting  the  territory"  are  not  the  words  usually 
employed  by  statesmen  in  giving  "  supreme  power  of  leg- 
islation." Yet  the  Constitution,  by  the  very  same  words, 
gives  to  Congress  its  supreme  power  of  legislation  over  the 
great  subjects  of  commerce,  coinage,  and  naturalization. 

It  also  says,  the  language  is  unlike  that  used  to  give  Con- 
gress power  of  exclusive  legislation  over  the  district  of  Co- 
lumbia, forts,  dock-yards,  &c.  So  it  should  have  been;  for 
as  no  territory  could  lie  within  the  bounds  of  a  state,  there 
could  be  no  concurrent  legislalion  for  governmental  pur- 
poses, and  it  would  have  been  inappropriate  to  have  desig- 
nated that  of  Congress  as  exclusive. 

Why  this  frivolous  carping  about  the  language  of  the 
clause?  The  Court  concedes  its  sufiiciency  for  all  the  gov- 
ernment and  legislation  exercised  over  the  old  territories, 
and  it  must  be  equally  adequate  for  the  same  purpose  as  to 
new  territory.  The  Court  can  not  mean  to  aid  the  clause 
as  to  old  territory  by  any  power  incident  to  proprietorship  ; 
for  it  declares  the  new  government  did  not  derive  any  such 
proprietorship  by  mere  succession  from  the  old  confederac}^ ; 
and  there  is  no  clause  of  the  Constitution  which  makes  any 
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-direct  transfer  of  proprietorship  over  the  old  territory,  and 
none  but  this  that  gives  Congress  any  control  over  it.  How- 
ever grave  may  appear  the  doubts  as  to  the  correctness  of 
the  position,  that  the  new  government  could  not  acquire 
property  by  succession  from  the  old  one,  no  such  doubt  can 
benefit  the  Court.  Its  argument  must  be  consistent,  or  it  is 
worth  nothing  towards  proving  the  insuflEiciency  of  the  lan- 
guage of  the  clause.  It  is  proved  by  the  concession  of  the 
Court,  if  not  appropriate,  yet  to  be  all-sufficient  for  the  gov- 
ernment of  any  territory;  and  therefore  no  supposed  pecu- 
liarity in  the  language  affords  a  pretext  for  the  restricted 
construction  of  the  clause  contended  for  by  the  Court. 

It  is  insinuated  by  the  Court,  rather  than  expressly  de- 
clared, that  the  clause  in  its  restricted  construction  could 
derive  aid  from  the  fact  that  the  bid  Congress  had  passed 
the  ordinance  containing  the  prohibition  against  slavery. 
¥et  it  distinctly  admits  that  the  old  Congress  had  no  power 
under  the  articles  of  confederation  to  pass  the  ordinance, 
and  that,  upon  the  change  of  government,  it  became  a  mere 
^'  nullity."  It  furthermore  distinctly  admits  that  the  new 
government  derived  no  power  by  succession  from  the  old  one. 
These  concessions  prove  the  intimated  derivative  aid  to  be 
a  mere  absurditj'.  If  there  were  any  force  in  the  insinuated 
aid,  it  would  have  the  preposterous  effect  of  cutting  the 
power  conveyed  by  the  clause  into  two  parts  by  a  geograph- 
ical line ;  that  is,  it  would  empower  Congress  to  prohibit 
slavery  north  of  the  Ohio,  but  not  south  of  that  river;  the 
territory  north  of  it  being  all  that  was  embraced  by  the  or- 
dinance. 

It  is  further  intimated,  that  though  the  old  Congress  had 
s\o  power  to  pass  th«  ordinance,  yet  it  might  have  been  val- 
idated by  some  supposed  agreement  of  the  th^n  states  or 
iheir  acquiescence.  But,  unfortunately  for  the  Court,  there 
sever  was  any  s>uch  agreement,  nor  does  the   Court  allege 
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a  single  fact  in  proof  of  it,  and  the  time — only  two  years — 
was  entirely  too  short  to  infer  a  confirmation  from  mere 
acquiescence 

It  appears,  from  the  thirty-eighth  number  of  the  Federal- 
ist, to  have  been  the  better  opinion  even  of  that  day,  that 
the  ordinance  was  a  mere  act  of  necessary  usurpation, 
without  any  actual  legal  validity.  One  of  the  reasons  there 
earnestly  pressed  for  the  adoption  is,  that  it  gives  power  for 
legally  governing  the  territory,  which  the  old  Congress  had 
not.  The  ordinance  bears  evidence  on  its  face  of  the  fact, 
that  its  authors  were  conscious  of  their  want  of  power.  It 
wears  the  aspect  of  an  intended  quasi  compact  with  the 
future  settlers  of  the  territory,  and  contains  a  formal  bill  of 
rights  restraining  the  legislative  power  of  Congress  over  the 
territory,  which  would  have  been  wholly  inappropriate,  and 
even  absurd,  in  an  act  of  mere  legislation.  The  intention 
obviously  was,  that  the  ordinance  should  obtain  validity  by 
means  of  a  ratification,  lo  be  obtained  from  the  several  js 
states.  This  ratification  was  never  made.  It  was  not  done 
because  all  necessity  for  it  was  superseded  by  the  Consti- 
tution. 

The  Court  says,  there  was  no  need  for  any  express  grant 
of  power  to  make  needful  regulations  respecting  the  move- 
able or  perishable  property  which  the  government  might  ac- 
quire, because  such  power  would  go  as  a  necessary  incident 
to  other  powers.  This  is  a  doubtful  proposition,  but  there  is 
no  need  for  discussing  it  j  for  if  there  was  no  need  for  such 
power  as  to  future  acquisition  of  such  property,  there  cer- 
tainly was  as  little  or  less  need  for  it  as  to  what  was  then 
owned ;  and  the  same  supposed  necessity  for  it  as  to  the  one 
equally  required  it  as  to  the  other  also.  It  may  have  been 
intentionally  given  as  to  both  merely  with  the  view  of  ob- 
viating doubt  or  dispute  ;  but  the  better  opinion  is,  that  it 
was  intentionally  given  as  to  both,  because   it  was  deera>ed 
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necessary.  When  we  recollect  that  the  convention,  not  con- 
lent  with  a  grant  of  power  to  declare  war  and  grant  letters 
of  marque  and  reprisal,  deemed  it  necessary  also  to  author- 
ize Congress  "to  make  rules  concerning  captures  on  land 
and  water]"  and  not  content  with  the  power  to  raise  armies 
and  provide  a  navy,  gave  Congress  power  also  "  to  make 
rules  for  the  government  and  regulation  of  the  land  and 
naval  forces ;"  and  not  content  with  the  power  to  acquire 
sites  for  a  seat  of  government,  for  forts,  arsenals,  &c.,  the 
Constitution  expressly  gives,  in  addition,  the  power  to  legis- 
late for  or  govern  those  sites  ; — when  such  necessary  and 
indisputable  incidents  as  these  were  not  left  to  mere  intend- 
ment or  inference,  we  can  well  understand  why  such  in- 
tendment or  inference  was  not  relied  upon  for  the  protection 
or  regulation  of  the  landed  or  other  property  of  the  nation. 
The  government  being  one  of  specified  and  limited  powers, 
there  was  the  utmost  propriety  in  the  obvious  intention  of 
leaving  as  little  as  possible  to  mere  inference  or  intendment. 
It  is  wholly  irrational  to  suppose  that  so  vastly  large  a  sub- 
ject as  that  of  the  government  of  the  territories,  and  the 
regulation  of  all  the  other  property  of  the  nation,  would  be 
left  to  be  discovered  and  acquiesced  in  as  merely  incidental 
powers. 

The  Court  properly  says,  that  the  power  over  the  terri- 
tory and  that  over  other  property  are  so  intimately  blended 
in  the  section,  that  it  must  receive  the  same  construction  as 
lo  both;  that  is,  if  it  refers  to  the  future  acquisitions  of  the 
one,  it  includes  those  of  the  other  also.  Now  it  is  -quite  ob- 
vious th-at  the  convention  could  not  have  deemed  it  neces- 
sary, in  addition  to  the  power  to  "  dispose  of,"  also  express- 
ly to  give  power  "  to  make  all  needful  rules  and  regula- 
tions "  respecting  the  small  amount  of  perishable  property 
then  owned.  Every  object  that  could  have  been  contem- 
plated in  regard  to  this  property  would   have  been  amply 

2 


18 

fulfilled  by  the  power  lo  dispose  of  it.  The  power  to  make 
rules  and  regulations  respecting  that  description  of  property 
must  have  been  given  principally,  if  not  solely,  with  a  view 
to  future  acquisitions  of  such  property. 

Yet  the  Court  says,  *'  No  one,  it  is  believed,  would  think 
of  deriving  the  power  to  make  rules  and  regulations  in  rela- 
tion to  after  acquired  property  of  this  kind,  from  this  clause 
of  the  Constitution."  With  due  deference  it  may  be  confi- 
dently asserted,  that  no  intelligent  student  of  the  Constitu- 
tion ever  before  thought  of  deriving  that  power  from  any 
other  source.  Judge  Story  (v.  3,  p.  76)  says:  "The 
power  is  not  confined  to  the  territory  of  the  United  Statesr 
but  extends  to  'other  property  belonging  to  the  United 
States  ;'  so  that  it  may  be  applied  to  the  due  regulation  of 
all  other  personal  or  real  property  belonging  to  the  United 
States  ;  and  so  it  has  been  constantly  understood  and  acted  uyon.^* 

The  true  meaning  of  the  clause  being  thus  fixed  as  to  the 
"other  property,"  the  Court  is  tied  down  by  its  own  con- 
cession, that  the  clause  also  refers  to  and  includes  future 
acquisitions  of  territory. 

The  Court  says,  the  intention  of  the  whole  clause  was 
merely  "  to  transfer  to  the  new  government  the  property 
then  held  in  common  by  the  states,  and  give  power  to  apply 
it  to  the  objects  for  which  it  was  destined."  If  so,  why  did 
not  the  convention  make  a  simple  transfer,  which  is  no- 
where made,  in  lieu  of  the  mere  power  actually  given — or 
why  not  content  itself  with  the  mere  power  "to  dispose  of" 
the  property  ? 

The  conduct  of  the  Judges  in  attempting,  for  such  insuf- 
ficient reasons,  to  unsettle  the  long  well-established  con- 
struction of  the  clause  which  they  themselves  had  solemnly 
affirmed  only  three  years  before,  cannot  be  too  seriously 
censured  ;  but  the  fatuity  of  their  avowed  motive  for  it,  can 
excite  nothing  but  ridicule.     That  motive  was  to  get  rid  of 
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the  legislative  and  judicial  precedents  in  tavor  of  the  power 
to  prohibit  slavery  in  the  old  territories  ;  not  perceiving, 
what  is  so  obvious  to  all  others,  that  if  their  novel  con- 
struction he.  conceded,  they  are  in  no  degree  aided  thereby^ 
For  they  do  not  pretend  that  the  implied  power,  which  they 
admit  Congress  has  over  the  newly-acquired  territories, 
can  be  anything  less  than  a  power  to  "  make  all  needful 
rules  and  regulations  respecting  them;"  and  it  matters  not, 
for  their  purpose,  how  the  power  is  derived — whether  as 
an  incident  or  from  express  grant.  Either  way  the  power 
is  equally  under  the  restrictions  and  reservations  contained 
in  the  bill  of  rights.  In  other  words,  if  Congress  has 
power  to  make  the  prohibition  under  this  clause,  the  bill  of 
rights  notwithstanding,  it  may  also  do  the  same  under  the 
implied  power.  The  legislative  and  judicial  precedents  in 
favor  of  the  power  to  prohibit  under  either  mode  of  deriva- 
tion, must  be  equally  available  as  a  sanction  to  its  exercise 
under  the  other  mode  also,  because  they  equally  prove  that 
the  restriction  on  the  legislative  power  relied  on  does  not  pre- 
vent Congress  from  prohibiting  slavery  in  a  territory.  Under 
either  mode  of  derivation,  it  is  an  exercise  of  the  legislative 
power  of  Congress,  and  the  whole  of  that  power  is  at  all 
times  under  the  restraints  imposed  by  the  bill  of  rights. 
So  that  a  large  portion  of  their  very  long  and  labored  opin- 
ion has  been  thrown  away  in  an  abortive  effort  to  prove  that 
which,  if  proved,  would  really  avail  them  nothing. 

EXTENT   OF    CONGRESSIONAL   POWER   OVER    TERRITORIES. 

This  subject  was  considered  and  decided  in  Canter's 
case,  1  Peters.  It  was  there  unanimously  decided  that, 
"in  legislating  for  the  territories  Congress  exercises  the 
combined  powers  of  the  general  and  of  a  state  govern- 
ment." That  is,  according  to  a  familiar,  well-established 
rule  of  construction  as  to  slate  constitutions,  Congress  has 
all  power  not  expressly  prohibited. 
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This  was  the  main  point  decided  and  the  basis  of  the  de- 
cision. The  Court  had  to  sustain  an  act  of  Congress  giving 
judicial  power  in  a  territory  to  a  set  of  judges  not  instituted 
pursuant  to  the  constitution.  Conferring  judicial  power  is 
one  of  the  very  highest  acts  of  sovereignty.  To  show  the 
power  in  question,  it  was  necessary  to  decide  that  Congress 
had  supreme  power  over  a  territory  except  so  far  as  prohib- 
ited. To  do  this  in  the  most  explicit  and  unambiguous 
manner,  the  Court  said  Congress  had  the  combined  powers 
of  the  federal  and  a  state  government.  In  so  saying,  the 
Court  did  but  announce  a  self-evident  proposition.  Both 
sets  of  powers  are  indispensable  to  comjjlete  sovereigyity  over 
a  territory,  and  as  th  t  can  exist  nowhere  else,  it  must  lie 
in  the  federal  government. 

Judge  Marshall  in  thus  laying  down  the  proposition  in 
such  broad,  comprehensive  language,  did  not  make  any 
qualification  tha'  the  legislation  must  not  conflict  with  the 
prohibitions  of  the  Constitution,  merely  bec;iuse  no  such 
qualification  was  necessary.  He  knew  that  no  statesman  or 
jurist  could  ever  so  far  misunderstand  the  Court,  as  to  imply 
its  sanction  to  ;my  legislation  whatever  contnry  to  those 
prohibitions.  To  use  the  language,  "  the  powers  of  a  State 
government,"  could  mislead  no  one  ;  for  every  body  knows 
that  all  the  legislative  power  of  a  state  is  always  subject 
to  the  restraint  of  both  the  state  and  federal  constitution. 
What  was  meant  and  all  that  vi^as  meant  was,  that  Con- 
gress has  complete  sovereignty  over  a  territory,  except  so 
far  as  expressly  restrained  by  the  Constitution.  Yet  the 
present  Court  fancies  that  this  language  of  Judge  Marshall 
is  attempted  to  be  perverted  by  somebody  into  an  unre- 
stricted license  of  all  power  over  a  territory.  This  man  of 
straw,  of  its  own  creation,  the  Court  belabors  with  most 
successful  industry.  It  expended  so  much  of  its  energies 
upon  this  easy  task,  that  it  seems  to  have  had  none  left  for 
the  main  point  in  issue. 
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Though  it  gives  its  full  sanction  and  approval  to  the  de- 
cision in  Canter's  case,  yet  it  withholds  its  sanction  fronn 
the  expression,  "  the  powers  of  a  state  government,"  as 
properly  descriptive  of  those  of  Congress  over  a  territory. 
For  why?  Not  because  Congress  does  not  really  possess 
all  power  not  expressly  prohibited  :  but  because  if  you  con- 
cede to  it  the  power  of  a  state  government, — which  has  the 
admitted  power  to  prohibit  slavery, — it  may  be  inferred, 
the  Court  says,  that  Congress  can  do  the  same  as  to  a  ter- 
ritory. Then  to  indulge  the  Court  in  its  caviling,  let 
Judge  Marshall's  language  be  qualified  so  as  to  read,  "  the 
powers  of  a  st  :te  government  except  as  expressly  prohib- 
ited by  the  Federal  Constitution,"  and  it  will  stand  admit- 
tedly correct.  With  or  without  this  amendment,  the  lan- 
guage is  not  an  express  authority  in  favor  of  the  power  to 
prohibit  slavery ;  but  according  even  to  the  concession  of 
the  Court,  it  is  full  authority  in  favor  of  the  power  unless 
it  be  expressly  prohibited.  It  also  brings  to  bear  in  full 
force  against  the  Court  all  the  judicial  and  legislative  pre- 
cedents of  the  several  states  which  have  prohibited  the 
importation  of  slaves.  Let  this  be  remembered  when  we 
come  to  inquire  into  the  sufficiency  of  the  prohibition  relied 
on  by  the  Court. 

It  may  not  be  amiss  in  passing,  to  remark,  that  the  deci- 
sion in  Canter's  case  is  of  the  most  doubtful  authority  of 
any  ever  rendered  by  Judge  Marshall  and  his  associates 
upon  a  point  of  constitutional  law,  and  shows  the  extreme 
lengths  to  which  the  Court  has  always  heretofore  gone  in 
sustaining  the  validity  of  congressional  legislation.  The 
same  course  of  reasoning  by  which  that  decision  is  sustained 
would  go  far  to  cut  loose  congressional  power  over  a  terri- 
tory from  all  constitutional  restraint,  yet  the  present  Court, 
notwithstanding  all  its  newly  awakened  zeal  for  putting  the 
power  under  that  restraint,  has  overlooked  this  bearing  of 
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that  decision,  and  unnecessarily  and  most  improvidently 
given  it  a  direct  approval.  The  Constitution  says;  "The 
judicial  power  of  the  United  States  shall  be  vested  in  one 
Supreme  Court  and  in  such  inferior  Courts  as  Congress 
may  from  time  to  time  ordain  and  establish.  The  Judges 
both  of  the  Supreme  and  inferior  Courts  shall  hold  their 
offices  during  good  behavior."  Yet  the  Court  in  Canter's 
case  permitted  Congress  to  vest  judicial  power  in  Courts 
whose  judges  were  appointed  for  only  a  term  of  years,  under 
the  assumption  that  those  Courts  were  merely  legislative  and 
not  constitutional  Courts.  It  seems  to  have  been  overlooked 
or  disregarded,  that  Congress  had  no  judicial  power  to 
confer  but  that  of  the  nation,  and  whenever  that  was 
attempted  to  be  conferred  it  must  be  vested  in  the  man- 
ner pointed  out  by  the  Constitution.  The  mandate  for 
persuing  a  particular  mode  is  an  exclusion  of  all  other  modes 
and  a  virtual  prohibition  of  all  others.  The  excuse  that 
these  Courts  were  for  a  territory  and  not  for  a  State,  would 
equally  avail  for  not  bringing  any  other  mode  of  territorial 
legislation  under  the  Constitutional  test.  The  true  rule 
would  seem  to  be  the  uniform  one,  that  all  legislative  and 
judicial  power  are  derived  from  the  great  fundamental  arti- 
cles of  the  Constitution,  and  that  the  exercise  of  either,  in 
behalf  of  the  nation,  must  always  be  in  the  mode,  and  sub- 
ject to  the  restrictions,  ordained  by  the  Constitution.  It 
cannot  be  denied  that  a  territorial  Judge  exercises  a  part 
of  the  judicial  power  of  the  nation  as  much  as  the  Supreme 
Court  itself.  Properly  speaking  there  is  not  and  cannot  be 
any  such  thing  as  a  congressional  or  territorial  judicial 
power,  separate  and  apart  or  in  any  way  distinct  from  the 
all-comprehending  judicial  power  of  the  nation.  Relying 
upon  Canter's  case  as  a  sound  precedent,  and  reasoning 
upon  it  by  analogy,  even  such  a  m  n  as  Mr.  Webster,  on 
one  occasion  in  the  Senate,  was  seduced  into  the  utterance 
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of  much  loose  talk,  little  creditable  to  him  as  a  constitutional 
lawyer.  The  present  Court  would  have  earned  deserved 
praise,  if  it  had  annulled  the  authority  of  the  case  as  a 
precedent  on  that  point. 

The  conclusion  on  this  branch  of  the  subject  is,  that  Con- 
gress has  complete  sovereignty  over  a  territory  except  so  far  as 
expressly  restrained  by  the  Comtitiition. 

THE   POWER    TO    PROHIBIT    SLAVERY. 

As  there  were  no  slaves  in  any  part  of  the  territory  upon 
which  the  Missouri  compromise  operated,  the  prohibition 
against  slavery  therein  was  a  mere  mode  of  prohibiting  the 
importation  of  slaves.  Where  the  power  to  prohibit  the 
importation  exists,  the  power  to  prohibit  slavery  or  to  order 
the  emancipation  of  slaves  as  a  penally  against  their  im- 
portation is  a  necessary  incident,  rendering  the  one  power 
the  equivalent  of  the  other,  just  as  the  power  to  forfeit  goods 
is  an  incident  to  the  power  to  prohibit  their  importation. 
There  is,  therefore,  no  need  for  any  separate  discussion  of 
the  two  powers,  but  both  may  be  considered  as  involved  in 
the  discussion  of  either. 

From  the  extraordinary  and  desperate  efforts  made  by 
the  Court  to  get  rid  of  the  legislative  and  judicial  precedents 
in  favor  of  the  power,  the  inference  is,  that  even. in  the  es- 
timation of  the  Court  itself,  those  precedents  must  be  of  the 
strongest  and  most  imposing  character.  So,  indeed,  they 
are.  The  names  of  legislators  and  judges  who  have  either 
exercised  or  sanctioned  the  power  could  be  culled  by  the 
hundred,  every  one  of  whom  was  fully  as  competent  to 
form  a  correct  opinion  on  the  subject  as  either  of  the  six 
judges  who  decided  this  case.  The  commencement  of  its 
exercise  may  be  said  to  have  been  anterior  to  the  adoption 
of  the  Constitution.  Tt  was  exercised  in  the  ordinance  of 
1787,  and  that,  though  anterior  to  the  Constitution,  is  yet  a 
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most  imposing  precedent  in  favor  of  the  power  under  the 
Constitution.  For  the  Court  distinctly  admits  that  it  was 
anticipated  and  intended  that  the  new  Congress  should  either 
re-enact  the  ordinance  or  pass  some  equivalent  law.  The 
clause  prohibiting  slavery  being  the  most  novel  and  striking 
feature  in  the  ordinance,  it  must  have  been  supposed  by  the 
framers  of  the  Constitution  that  they  were  giving  power  to 
prohibit  slavery  in  the  territories.  Accordingly,  one  of  the 
first  acts  of  ihe  new  government  was  to  re-enact  the  ordin- 
ance with  its  prohibitory  clause.  Since  then  the  same 
power  or  its  equivalent,  the  power  to  prohibit  the  importa- 
tion of  slaves  into  a  territory,  has  been  exercised  by  Con- 
gress in  1790,  1798,  1800,  1804,  1S05,  1809,  1820,  1836, 
1838,  1845,  1848,  and  1850.  This  has  been  done  with  the 
sanction  of  nearly  every  President  we  have  had,  and  with 
that,  too,  of  all  the  able  statesmen  and  lawyers  composing 
their  various  cabinets.  So  far  as  known,  no  member  of  any 
of  those  cabinets,  no  federal  or  state  judge,  has  expressed 
his  dissent  against  the  exercise  of  the  power. 

In  1790,  Congress,  not  waiting  for  the  time  when  it  could 
prohibit  the  importation  of  slaves  into  the  States,  prohibited 
their  importation  from  abroad  into  the  territory  of  Missis- 
sippi, under  penalty  of  $300  and  emancipation  of  the  slave. 

In  1804,  under  like  penalty,  it  prohibited  the  mtroduction 
into  the  territory  of  Orleans  of  any  slave  imported  into  the 
United  States  since  May,  1798  ;  and  further  prohibited  the 
introduction  of  any  slave  into  the  territory,  except  by  a  citi- 
zen of  the  United  States  removing  into  the  territory  for 
actual  settlement. 

Nearly  all  the  slave  states  have,  to  some  extent,  prohib- 
ited the  importation,  and  this,  too,  with  the  entire  sanction 
of  their  respective  courts,  and  of  the  Supreme  Court  itself. 
Each  of  these  states  having,  in  its  constitution,  a  clause 
exactly  like  that  relied  upon  by  the  Court  to  prove  the  non- 
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existence   of  the   power,  every  one   of  those   many  acts   o^ 
state   legislation  and   adjudication  are   authoritative   prece- 
dents in  favor  of  the  power,  and    nearly  as   much    so  as  if 
they  had   occurred    under  the    federal    government.      The 
court   of  appeals  of  Kentucky,  in   affirming  the  validity  of 
one  of  these    acts    said  :    "  We    regard    it  a  fundamental 
principle,  which,  so  far  as  we  know,  is  denied  by  no  citizen, 
that  each  state  possesses  the  unquestionable  right  of  deter- 
mining for  itself,  whether,  and  to  what  extent,  the    right  of 
property  in  the  African   race  shall   be  recognized  within  its 
own  territory."     The   Supreme  Court  decided   m  the  same 
way  in    reference  to  a  statute  of  Mississippi   in  Graves  vs. 
Slaughter   (15    Peters   lOS).      Judge   Taney  himself  there 
used  the  following  explicit  language:   ''In  my  opinion  the 
power    over   this    subject   is    exclusively  with    the    several 
States,  and   each  of  them  has  a  right  to  decide   for  itself, 
whether  it  will  or  will  not  allow  persons  of  this  description  ' 
to  be  brought  within  its  limits  from  another  State,  either  for 
sale  or  for  any  other  purpose." 

This  sort  of  exposition,  this  reiterated,  undisputed  exer- 
cise of  power  by  both  the  federal  and  stale  governments 
for  a  series  of  more  than  sixty  years,  is  the  highest  and 
most  authoritative  construction  that  the  Constitution  can 
possibly  receive.  A  construction  so  established,  so  sanc- 
tioned, should  probably  never  be  disturbed  for  any  cause. 
Certainly  it  should  never  be  attempted  by  any  court  at  all 
mindful  of  its  true  duty,  but  for  reasons  of  the  weightiest, 
clearest,  and  most  indisjnitable  character.  Such  reasons  the 
nation  has  every  right  to  expect  the  Court  to  furnish  on  the 
present  occasion.  Let  us  then  see  what  is  its  argument  to 
prove  the  Missouri  compromise  unconstitutional.  Here  is 
that  argument  and  the  whole  of  it,  verbatim  : 

"The   rights   of  property  are    united  with    the   rights  of 
person,  and  placed  on  the  same  ground  by  the  Constitution* 
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which  providos  that  no  person  shall  be  deprived  of  life, 
liberty,  or  properly,  without  due  process  of  law.  And  an 
act  of  Congress  which  deprives  a  citizen  of  his  liberty  or 
property  merely  because  he  came  himself  or  brought  his 
property  into  a  particular  territory  of  the  United  States  and 
who  had  committed  no  offence  against  the  laws,  could  hardly 
be  dignified  with  the  name  of  due  process  of  law." 

Without  the  proof  before  our  eyes,  it  could  not  be  cred- 
ited ihat  any  set  of  judges  would  offer  this  as  a  sufficient 
argument  in  their  justification.  It  is  a  novel  mode  of  deal- 
ing uiih  a  grave  constitutional  question  of  vast  importance. 
It  is  a  mere  naked  say-so,  without  a  why  or  wherefore  to 
prove  that  the  act  unconstitutionall}^  deprives  any  citizen  of 
his  properly.  Yet  tliis  is  the  whole,  literally  the  whole, 
argument ! 

[{  it  had  not  come  from  so  high  a  source,  the  intimation 
that  the  prohibition  deprived  a  slave-owner  of  his  property 
within  the  meaning  of  the  Constiluiion,  would  be  deemed 
the  excess  of  absurdil}'.  So  long  as  his  slave  remains  out- 
side the  territory  the  law  does  not  touch  the  property.  If 
he  brings  it  within  the  territory,  and  thereby  subjects  the 
slave  to  emancipation  by  operation  of  law,  it  is  his  own 
voluntary  act  in  violation  of  low,  and  the  consequent  loss, 
whether  considered  as  a  j)enalty  or  otherwise,  is  appro- 
priate and  just  according  to  the  long-established  usage  of 
American  legislation.  It  is  his  voluntary  act  in  connection 
wiifi  the  law  gives  the  negro  power  to  have  him  summoned 
before  a  court  and  get  his  right  condemned  by  a  judgment, 
just  as  smuggled  goods  are  condemned.  Or  the  master 
may  sue  to  recover  and  get  his  right  adjudged,  and  in  either 
way  he  is  deprived  of  his  property  by  due  process  of  law, 
according  to  any  proper  interpretation  of  that  technical 
phrase.  This,  of  course,  all  rests  upon  the  idea  that  Con- 
gress has  power  to  make  the  prohibition.  Let  us  inquire 
into  that  power. 
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Sovereignty  over  the  territory  must  have  rested  some- 
where, and,  as  it  could  exist  nowhere  else,  it  was  in  Con- 
gress. The  power  to  define  what  shall  or  shall  not  be 
property  and  to  prohibit  importations  are  among  the  most 
indisputable  attributes  of  sovereignty.  Congress  when 
legislating  for  the  States  can  exercise  no  power  that  is  not 
expressly  granted,  yet  when  legislating  for  a  territory  it  may 
use  any  power  that  is  not  expressly  prohibited.  Where  then 
is  the  inhibition,  express  or  implied,  against  the  power  to 
define  what  shall  be  properly  in  a  territory  or  to  prohibit 
importations  into  it  ?  The  power  to  regulate  commerce  in 
the  territory  mut-t  be  one  of  the  indisputable  powers  of  Con- 
gress. Under  the  power  to  "regulate  commerce,"  Con- 
gress prohibits  a  citizen  from  importing  his  slaves  into  the 
Union,  and  no  man  contends  that  he  is  thereby  deprived 
of  his  property  within  the  meaning  of  the  Constitution.  It 
was  anticipated  by  the  convention  that  Congress  would  ex- 
ercise this  power,  and  its  use  therefore  was  expressly  with- 
held for  twenty  years.  If  it  had  been  deemed  incompatible 
with  the  old  cherished  principle  that  "  no  man  shall  be 
deprived  of  his  property  but  by  due  course  of  law,"  such 
use  (;f  power  would  have  been  expressly  prohibited.  The 
absence  of  such  prohibition,  and  the  exercise  of  the  power 
after  the  adoption  of  the  bill  of  rights,  prove  that  both  the 
convention  and  Congress  thought  the  prohibition  was  not  in- 
compatible with  that  cherished  principle. 

It  is  impossible  to  ascertain  precisely  what  the  prolix  and 
confused  opinion  means  as  to  the  express  grant  to  "make 
rules  and  regulations  respecting  the  territory."  If  it  means 
that  Congress  could  lawfully  re-enact  the  prohibition  con- 
tained in  the  ordinance  by  virtue  of  that  clause,  then  it 
concedes  away  the  whole  controversy.  In  making  that  re- 
enactment  Congress  exercised  part  of  its  legislative  power, 
and  nothing  can  be  plainer  than,  as  contended  by  the  Court, 
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that  whenever  and  howsoover  Congress  legislates,  it  oiust 
be  in  subjection  to  the  limitations  on  that  power  nnade  by 
the  Constitution.  If,  then,  it  was  lawful  for  Congress  to 
make  the  prohibition  as  to  the  old  territory,  it  must  be  be- 
cause said  prohibition  does  not  "  deprive  a  citizen  of  his 
property  without  due  process  of  law,"  and  the  consequence 
is  inevitable,  that  neither  does  it  so  deprive  him  when  the 
prohibition  applies  to  new  territory.  Whether  the  territory 
be  new  or  old  can  make  no  sort  of  difference  as  to  the  true 
meaning  of  that  part  of  tlie  bill  of  rights.  It  is  not  within 
the  compass  of  human  ingenuity  to  invent  a  plausible  reason 
for  any  such  difference  of  meaning. 

There  is  an  authority  on  this  point  which  the  Court  has 
taken  care  to  forget,  but  which  ought  to  have  had  much 
weight  with  these  Judges,  however  free  they  may  feel  to 
disregard  all  other  authority.  It  is  that  of  their  own  recent 
and  unanimous  decision  in  Rhodes  vs.  Bell  (2  Howard  397). 
There  the  Court,  under  an  old  law  of  Maryland,  adopted  by 
Congress,  which  prohibited  the  importation  of  slaves,  deci- 
ded a  negro  to  be  free  because  he  had  been  brought,  con- 
trary to  the  statute,  from  one  into  another  county  of  the  Dis- 
trict of  Columbia.  If  such  a  law  deprived  the  owner  of  his 
property  without  due  process  of  law,  then  the  legislature  of 
Maryland  had  no  power  to  pass  it,  for  it  violates  the  consti- 
tution of  that  state  ;  and  Congress  had  no  power  to  adopt 
and  re-enact  the  law,  because  it  violated  the  Constitution 
of  the  United  States.  Here,  the  point  wiiether  such  a  law 
was  in  violation  of  the  Constitution,  was  directly  involved, 
and  the  Court  in  effect  unanimously  decided  that  it  was  not. 
It  may  be  urged,  by  way  of  extenuation,  in  behalf  of  the 
Court,  that  the  point  was  not  expressly  raised  by  counsel; 
but  that  is  no  sufficient  apology  for  the  Court,  as  it  was  the 
duty  of  the  Judges  to  notice  it,  if  it  be  so  plain  a  proposi- 
tion as  they  would  now  have  us  to  believe.     They  could 
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not  have  forgotten  the  Constitution,  uud  that  they  did  not 
perceive  its  pretended  bearing  upon  the  negro's  claim  to 
freedom,  only  serves  to  prove  that  up  to  that  lime  the  idea 
had  never  entered  the  mind  of  either  of  these  Judges  that 
such  a  law  deprived  the  owner  of  his  property  contrary  to 
the  Constitution.  It  is  full  proof  that  the  idea  is  a  perfectly 
new  invention,  gotten  up  for  the  first  time  when  they  felt 
such  strong  necessity  for  declaring  the  Missouri  Compromise 
unconstitutional.  They  quote  no  authority  in  support  of 
their  novel  idea,  and  it  is  believed  that  none  whatever  ex- 
ists. Ever  since  the  subject  has  become  a  matter  of  politi- 
cal party  contest,  the  power  has  been  repeatedly  discussed 
'n  and  out  of  Congress  by  heated  partisans,  little  careful 
of  their  legal  reputations ;  yet  it  is  believed  that  not  one  of 
these  disputants  ever  found  sufficient  plausibility  in  the 
idea  to  urge  it  as  an  objection  to  the  exercise  of  the  power. 
Thus  to  invent  a  misapplication  of  a  great  principle,  thus 
to  misapply  a  part  of  the  Constitution  without  being  able  to 
adduce  an  authority  or  even  an  argument  in  their  vindica- 
tion, is  surely  a  very  grave  fault,  a  most  serious  violation 
of  duty.  If  a  settled  conslruciion  of  more  than  sixt}^  years, 
a  construction  of  such  transcendently  high  authority,  can  be 
thus  disregarded  without  a  reason,  the  Constitution  becomes 
a  flimsy  thing  to  be  perverted  and  misapplied  at  any  mo- 
ment to  serve  the  purposes  of  a  political  party  or  gratify 
the  caprice  of  any  judge. 

What  the  framers  of  the  Constitution  meant  is  always  a 
proper  subject  of  inquiry.  These  Judges  could  have  gone 
^nto  history,  or  even  tradition,  to  have  found  something  to 
aid  them.  They  had  before  them  a  wide  field  of  inquiry. 
The  great  principle  upon  which  they  rely  had  been  incor- 
porated with  the  political  law  of  England  and  this  country 
ever  since  the  days  of  Mas^na  Charta.  It  is  incorporated 
with   all  our  state  constitutions,  and   is  familiar  to  every 
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lawyer.  Where  is  the  authority  for  the  meaning  the  Court 
now  gives  to  it?  When  and  where  was  that  or  any  analo- 
gous application  of  it  ever  made  before  ? 

Whilst  the  history  of  the  time  cotemporaneous  with  the 
adoption  of  the  Constitution  is  barren  of  any  fact,  incident, 
or  expressed  opinion  in  support  of  the  Court,  that  history  is 
rich  in  material  for  its  condemnati(ni.  It  is  well  known  that 
the  almost  undivided  public  sentiment  of  that  da}'-  was  in 
favor  of  prohibiting  slavery  in  the  then  territory.  In  proof  of 
this,  witness  the  fact  that  the  ordinance  containing  the  pro- 
hibition against  slavery  was  almost  unanimously  passed  by 
the  old  and  re-enacted  by  the  new  Congress.  Many  mem- 
bers of  that  old  and  new  Congress  were  also  leading  and 
Influential  members  of  the  convention.  The  Court  admits 
the  intention  to  give  power  to  Congress  to  re-enact  the  or- 
dinance or  pass  some  equivalent  law  for  the  government  of 
the  territory.  Embodied  in  the  ordinance  as  originally 
passed  and  as  re-enacted,  is  found  a  quasi  bill  of  rights, 
declaring  that  no  man  shall  be  deprived  of  his  property 
but  by  due  course  of  law.  This  declaration  would  never 
have  found  a  place  there  if  the  statesmen  of  that  day  had 
thought  that  the  principle  conflicted  in  any  degree  with  the 
power  to  abolish  slaver}',  or  at  least  not  without  the  necessar}' 
qualification  to  prevent  such  conflict.  They  never  would 
have  framed  an  instrument  that  was  self-contradictory. 
The  first  Congress  that  re-enacted  the  ordinance,  at  the 
same  session  unanimously  proposed  the  amendment  by 
which  the  principle  was  expressly  introduced  into  the  Con- 
stitution. This  they  certainly  would  not  have  done  if  thev 
had  believed  the  principle  was  at  all  in  conflict  with  the 
power  to  abolish  slavery,  which  they  had  just  exercised- 
They  never  would  have  proposed  a  prohibition  on  the  legis- 
lative power,  the  effect  of  which  would  be  to  nullify  what 
they  themselves  had  so  recently  done,  or  prevent  the  future 
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exercise  of  a  power  then  so  popuLir  and  deemed  so  neces* 
sary.  If  there  were  any  room  to  doubt  the  meaning  of  the 
members  of  the  convention,  there  can  be  none  such  as  to 
the  intention  of  the  members  of  Congress  who  prepared 
and  proposed  this  ainendment.  No  rational  man  can  be- 
lieve that  they  intended  it  should  prevent,  or  even  curtail, 
the  exercise  of  the  power  to  prohibit  slavery  in  the  territo- 
ries. It  may  be  safely  affirmed  that  the  contrary  intention 
stands  fully  proved. 

But  why  go  elsewhere  for  elucidation  when  the  Constitu- 
tion itself  contains  such  all-sufficient  evidence  of  the  mean- 
ing of  its  makers?  They  understood  that  the  power  to 
regulate  foreign  commerce  gave  full  power  to  prohibit  the 
importation  of  slaves,  and  therefore  took  the  precaution  to 
expressly  prohibit  its  exercise  for  twenty  years.  The  power 
to  "make  all  needful  regulations  respecting  the  territory," 
necessarily  includes  the  power  to  regulate  its  commerce. 
Under  this  clause,  then,  the  framers  of  the  Constitution 
must  have  intended  to  give  the  power  of  prohibiting  the  im- 
portation of  slaves  into  a  territory,  just  as  by  the  other  they 
gave  power  to  prevent  their  importation  from  abroad.  This 
view  so  narrows  and  simplifies  the  subject  as  to  bring  it 
within  the  ready  comprehension  of  the  humblest  mind. 
The  only  answer  that  even  sophistry  can  offer  against  the 
sufficiency  of  this  argument  is,  that  such  prohibition  is  not 
a  ncedjul  regulation.  The  ready  reply  is,  that  the  old  Con- 
gress having  made  so  recently  such  an  extended  prohibition 
of  that  kind,  every  presumption  was  that  the  new  Congress 
would  carry  out  the  same  policy,  and  if  the  prohibition  had 
not  been  deemed  a  needful  regulation  the  power  would  have 
been  expressly  restricted  in  that  particular. 

That  accurate  writer.  Judge  Curtis,  says  in  his  very  able 
dissent,  "  It  is  necessarily  left  to  the  legislative  discretion  to 
determine  whether  a  law  be  needjuiy     This  is  true  when  a 
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law  Is  challenged  on  the  score  of  its  mere  policy  ;  but  it  is 
not  true  when  the  law  is  impugned  for  alleged  breach  of 
any  of  the  great  fundamental  principles  of  civil  liberty.  In 
that  case  the  judiciary  might  well  intervene,  and  say  that 
no  such  law  was  needful  within  the  meaning  of  the  Consti- 
tution, as  it  never  intended  to  confer  on  Congress  power  to 
violate  any  of  those  principles.  Hence  the  Constitution 
was  originally  framed  without  a  bill  of  rights ;  the  strict 
logicians  who  framed  it  contending  that  it  was  not  needed, 
as  no  power  could  ever  be  implied  as  necessary  which  was 
in  violation  of  those  principles.  If,  therefore,  the  prohibi- 
tion were  really  a  violation  of  the  principle  relied  upon  by 
the  Court,  it  could  have  condemned  the  prohibition  as  not 
needfuU  even  though  the  principle  had  never  been  incorporated 
in  the  Constitution.  It  has  been  sufficiently  shown  that  the 
prohibition  is  no  violation  of  the  principle  as  meant  by  the 
Constitution,  or  as  understood  by  jurists  ;  and  the  action  of 
the  old  and  new  Congress  in  putting  the  prohibition  into 
the  ordinance,  fully  proves  a  prohibition  against  importation 
into  a  territory  was  needful^  according  to  the  sense  in  which 
the  word  was  used  by  the  framers  of  the  Constitution. 

Take  in  connection  with  this  demonstrated  intention  the 
total  insufficiency  of  the  clause  in  the  bill  of  rights  for  the 
purpose  of  the  Court,  and  the  fact  that  the  power  has  been 
so  repeatedly  exercised  by  Congress  and  state  legislatures 
for  a  series  of  more  than  sixty  years  without  any  judicial 
denial,  but  with  reiterated  judicial  sanction,  and  we  have 
what  is  more  than  sufficient  to  outweigh  the  opinions  of  any 
six  or  sixty  judges,  even  though  every  one  of  them  was  as 
brilliant  a  luminary  as  ever  adorned  a  bench. 

THE   POLICY    AND   JUSTICE   OF   THE   MISSOURI    COMPROMISE. 
If  this  were  merely  a  judicial  opinion,  here  the  discussion 
should  close.     But  as  these  judges  have  dragged  their  court 
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into  the  political  arena,  and  have  purposely  lent  the  power- 
ful aid  of  their  opinions  to  foment  that  prejudice  as  to  the 
allecred  injustice  of  the  compromise  so  industriously  incul- 
cated by  modern  politicians  on  southern  people,  it  will  not 
be  amiss  to  inquire  into  the  grounds  of  this  alleged  injustice, 
and  prove  how  wholly  insufficient  they  are  as  any  excuse 
for  the  judges  in  usurping  jurisdiction  for  the  purpose  of 
making  such  a  clearly  erroneous  decision  ;  in  other  words, 
to  prove  that  the  compromise  was  eminently  proper,  just, 
and  needful;  and  if  not,  then  that  the  reverse  would  afford 
no  extenuation  for  the  conduct  of  these  judges. 

The  whole  history  of  our  national  and  state  legislation 
proves  a  universal  belief  that  slave  property  may  be  nox- 
ious to  other  property  and  important  public  interests,  and 
therefore  comes  under  the  sanitary  care  and  restraint  of 
just  legislation. 

This  subject  received  deliberate  investigation  upon  prin- 
ciple many  years  ago,  from  the  Court  of  Appeals  of  Ken- 
tucky, in  the  case  of  Jarman  vs.  Patterson  (7  Mon.  644). 
The  attempt  there  was,  under  the  constitution  of  Kentucky, 
to  prove  the  invalidity  of  a  statute  directing  any  slave  found 
working  for  himself  with  the  permission  of  his  master  to  be 
hired  out  for  the  public  use.  The  Court  said  :  "It  is  true, 
one  of  the  objects  avowed  by  the  Constitution  for  its  own 
adoption  is  to  secure  the  enjoyment  of  property.  It  is  also 
true,  that  a  citizen  can  not  be  deprived  of  his  property  un- 
less by  the  judgment  of  his  peers  or  the  law  of  the  land. 
But  it  is  equally  true,  that  considerable  latitude  is  left  to 
the  legislature  in  controlling  property  for  public  purposes 
and  to  avoid  public  injuries.  It  is  also  true,  that  the  com- 
pensation to  the  owner  is  required  by  the  Constitution  before 
his  property  can  be  applied  to  public  use,  but  still  there  is 
a  considerable  scope  of  power  uncontrolled  by  this  provis- 
ion, within  which   the  legislature    may  regulate  the  tenure 
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and  control  the  use  of  property,  and  such  power  is  necessary 
in  all  well  regulated  governments. 

♦'It  is  a  maxim  indispensable  to  the  well-being  of  socie- 
ty, *so  use  your  oivn  as  not  to  injure  the  rights  of  others,^  and  to 
enforce  it,  for  the  protection  of  individual  as  v/e\\  as  public 
rights,  belongs  to  the  legislature. 

"Hence  the  power  to  prohibit  and  abate  nuisances  from 
unhealthy  trades,"  &c. 

The  Court,  then,  decides  that  the  nature  of  slave  prop- 
erty peculiarly  requires  it  to  be  brought  within  the  operation 
of  the  principle,  and  that  the  act  in  question  impaired  no 
just  right  of  the  owner,  but  only  compels  him  so  to  use  his 
property  as  not  to  injure  the  rights  and  repose  of  others. 

Whence  the  conceded  right  to  prevent  a  citizen  of  Ken- 
tucky, as  well  as  citizens  of  other  states,  from  importing 
his  or  their  slave  property  into  the  state,  but  upon  the  idea 
that  the  legislature  has  a  right  to  view  and  treat  slave  prop- 
erty as  noxious  to  other  property  and  other  private  rights 
and  interests  of  her  citizens?  All  the  free  states  and  nearly 
all  the  slave  states  have  legislated  in  the  same  way  and 
upon  similar  ideas  of  justice  and  sound  policy.  Congress 
has  repeatedly  done  the  same.  Upon  the  same  principle 
nearly  all  the  states  exercise  the  power  to  prohibit  the  im- 
portation and  sale  of  noxious  drugs  and  of  lottery  tickets 
and  the  circulation  of  small  notes  of  banks  not  chartered  by 
the  state.  The  Supreme  Court  has  decided  that  the  power 
of  Congress  over  a  territory  is  the  same  as  that  of  a  state 
government  over  a  state.  Why,  then,  may  it  not  legislate 
in  the  same  wa}"",  and  make  similar  prohibitions  for  the  ben- 
efit of  a  territory  ?  If  it  were  conceded  that  such  legisla- 
tion did,  to  some  small  unappreciable  extent,  impair  the 
value  of  all  slave  property,  still  that  would  be  but  an  una- 
voidable incident  to  the  exercise  of  a  power  which,  accord- 
ing to  all  analogy  and  almost  universal  usage  among  the 
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states,  is  recognized  as  a  power  necessary  to  all  good 
government.  As  expounded  by  congressional  and  state 
legislation,  by  federal  and  state  abjudication  and  popular 
opinion,  the  universal  sentiment  has  heretofore  been,  that 
slave  property  might  be  injurious  to  other  property  and 
other  private  and  pub'ic  interests,  and  that  such  legislation 
was  not  only  not  unjust  toward  slave  owners,  but  was  emi- 
nently just  and  proper  in  view  of  the  permanent  well-being 
of  the  state.  It  is  not  merely  presumptuous,  but  entirely 
too  late,  for  any  three  or  six  judges  to  act  on  a  contrary  hy- 
pothesis. 

Experience  has  so  conclusively  proved  the  deleterious 
effects  of  negro  slavery  in  latitudes  not  suited  to  it,  like 
those  of  Delaware,  Maryland,  Virginia,  Kentucky,  and 
Missouri,  that  it  also  proves  a  power  to  prohibit  it  in  terri- 
tories of  similar  latitude  to  be  a  necessary,  if  not  an  indis- 
pensable power  of  government.  We  of  those  five  states, 
though  thoroughly  convinced  that  it  is  an  unmixed  evil  to 
us,  yet  are  equally  convinced  that  in  our  time  it  is  an  equally 
unavoidable  evil,  and  one  which  nothing  but  the  slow  hand 
of  time  can  cure,  by  the  gradual  substitution  of  white  fot 
slave  labor.  If  we  were  now  free  from  the  institution,  with 
our  present  lights,  there  are  but  few,  very  few,  intelligent 
men  in  those  states  who  would  vote  for  its  introduction. 
Yet  with  all  this  unanimity  of  opinion  against  the  institution, 
we  are  all  equally  convinced  of  the  impotenc}^  of  any  ef- 
forts to  get  rid  of  it.  This  results  from  the  mere  fact  of  its 
having  been  permitted  to  obtain  root  among  us.  If  once' 
allowed  to  obtain  extensive  root  in  a  state  it  becomes  in- 
eradicable. Hence  the  great  necessity  for  a  power  to  pre- 
vent its  introduction  into  territories  not  suited  to  it,  as  the 
inhabitants  must  ultimately  experience,  from  the  want  of 
such  prohibition,  all  the  evils  now  felt  by  the  people  of  those 
five  slates.     The   amount  of  damage  to  those  five  states  is 
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immense  in  a  pecuniary  point  of  view  alone,  whilst  endur- 
ing the  long  procrastination  of  the  transition  from  black  to 
white  labor.  In  less  than  half  a  century  it  cannot  fall  short 
of  the  full  present  value  of  all  our  land  and  slaves.  No 
intelligent  man  doubts  that  but  for  negro  slavery  Virginia 
would  still  be  the  richest  and  most  populous  state  in  the 
Union.  The  incipient  stage  of  a  territory,  when  it  has  few 
or  no  inhabitants,  is  the  very  time  when  the  question  of 
slavery  should  be  permanently  settled.  As  its  proper  set- 
tlement depends  mainly  upon  climate,  the  power  to  settle 
should  be,  as  it  is,  a  discretionary  power. 

The  Court  says  that  the  bill  of  rights  in  the  Constitution 
manifests  the  general  intent  to  protect  property  as  well  as 
personal  rights  from  arbitrary  legislation.  But  conceding 
that  it  does,  that  will  not  at  all  tend  to  prove  that  prohibit- 
ing slavery  in  a  territory  where  there  are  no  slaves  is  an 
arbitrary  infringement  of  the  right  of  property.  There  can 
be  no  infringement  of  a  right  that  does  not  exist. 

The  Court  says,  that  "the  Constitution  gives  Congress 
no  greater  power  over  slaves  than  over  any  other  description 
of  property."  This  is  true  ;  but  it  is  equally  true,  that  it 
restrains  the  legislative  power  of  Congress  in  the  territories 
over  slave  property  no  more  than  its  power  over  any  other 
property.  It  is  an  incident  to  all  plenary  legislative  power 
to  define  what  shall  and  what  shall  not  be  the  subject  of 
property.  The  prohibiting  the  importation  of  certain  des- 
criptions of  property  is  another  of  those  incidents.  The 
power  of  Congress  to  prohibit  the  importation  of  horses  of 
cattle  into  a  territory  is  clearly  a  part  of  the  supreme  power 
over  the  territory.  So  also,  as  to  any  other  description  of 
property,  unless  slave  property  be  an  exception.  Why 
s-hould  it  be  such  an  exception  ?  It  is  not  pretended  that 
the  Constitution  makes  it  so.  If  not,  then  that,  like  all 
other  property,  is  left  to  the  discretion  of  Congress  to  be 
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prohibited  or  not,  as  Congress  raay  choose.  Under  the 
power  to  regulate  commerce  with  foreign  nations  and  the 
Indian  tribes,  Congress  has,  as  incident  thereto,  exercised 
the  power  to  prohibit  the  importation  of  slaves  and  the  car- 
rying of  whisky  into  the  Indian  country.  As  incident  to 
the  power  of  exclusive  legislation  over  the  District  of  Co- 
lumbia, it  has  prohibited  the  importation  of  slaves  into  the 
District  as  merchandise.  These  exercises  of  power  have 
never  been  questioned.  Yet  it  is  impossible  to  draw  a  dis- 
tinction between  these  powers  and  the  exclusive  power  of 
legislation  over  the  territories,  as  to  their  bearing  on  this 
subject.  If  the  exclusive  power  over  foreign  commerce 
carries  with  it  the  power  to  prohibit  the  importation  of 
slaves,  surely  the  exclusive  legislative  power  over  a  terri- 
tory must  carry  with  it  the  power  to  prohibit  the  importation 
of  slaves  into  the  territory.  The  act  under  consideration 
is  but  one  mode  of  declaring  and  enforcing  the  prohibition. 
The  Court  fancies  there  is  a  distinction,  and  attempts  to 
point  it  out  by  saying  that  the  territories  are  acquired  for 
the  whole  nation,  and  the  power  over  them  is  a  trust  to  be 
exercised  for  the  benefit  of  the  whole.  This  assertion  may 
well  be  granted,  for  it  is  nothing  more  than  the  true  nature 
of  all  the  powers  of  Congress.  They  are  none  of  them 
anything  else  than  mere  trusts  to  be  exercised  for  the  joint 
benefit  of  the  whole  nation.  If  there  be  any  one  of  those 
powers,  which  ought  to  be,  in  any  degree,  an  exception  to 
this  general  rule,  it  is  precisely  this  power  over  territo- 
ries. There  is  a  local  interest,  and  it  may  be  a  peculiar 
interest,  of  the  present  and  future  inhabitants  of  a  territory 
which  Congress  cannot  with  justice  overlook  in  legislating 
for  them.  If  the  peculiar  local  interest  be  permanent,  di- 
rect, and  vitally  important  to  its  present  and  future  inhabit- 
ants, whilst  a  contrary  general  interest  is  small,  remote, 
and  indirect,  Congress  may  well  permit  the  former  to  out- 
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weigh  the  latter.  That  is,  in  foro  conscientia  it  may  well 
permit  such  consideration  to  influence  its  discretionary 
power  of  legislation.  This,  too,  the  rather  because,  when 
the  subject  is  reduced  down  or  elevated  up  to  the  point  of 
pure  ethics  and  the  true  doctrine  of  popular  sovereignty, 
Congress  is  merely  acting  for  and  doing  in  advance  for  the 
inhabitants  what  it  is  presumed  they  would  do  for  them- 
selves if  in  political  existence,  and  if  they  had  themselves 
the  control  of  the  subject. 

But,  says  the  Court,  such  discretionary  power  in  Con- 
gress may  be  abused  to  the  prejudice  of  one  section  of  the 
Union.  This  may  be  granted,  for  there  is  nothing  peculiar 
in  that.  Such  liability  to  abuse  is  an  incident  to  every  dis- 
cretionary power  held  by  Congress.  The  Supreme  Court 
has  frequently  had  occasion  to  declare  it  to  be  false  logic 
to  infer  the  non-existence  of  a  power  in  government  from 
the  mere  fact  of  its  liability  to  abuse. 

The  Court  says  that  this  special  exercise  of  the  power  is 
to  the  prejudice  of  one  and  the  benefit  of  another  section  of 
the  Union.  This  also  ex  gratia  might  be  conceded,  for  this 
also  can  be  proved  as  the  result  of  the  practical  exercise  of 
almost  every  legislative  power  of  Congress.  Nearly  the 
whole  south  is  agreed  in  the  opinion  that  such  is  the  prac- 
tical result  of  every  tariff  on  foreign  manufactures,  whether 
framed  with  a  view  to  protection  or  not.  The  principal 
part  of  the  supplies  and  munitions  for  the  army  and  navy 
and  the  whole  of  the  seamen  being  procured  from  the 
northern  states,  the  same  local  inequality  attends  the  ex- 
penditure of  more  than  two-thirds  of  the  revenue  raised  by 
the  legislation  of  Congress.  Even  Mr.  Calhoun  conceded 
that  the  alleged  unconstitutionality  of  the  tariff  could  not 
be  judicially  got  at,  because  the  motive  of  protection  was 
not  emblazoned  in  plain  language  upon  the  face  of  the  act, 
and  the  courts  could  not  go  behind  it  to  get  at  the  partiality 
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in  the  molives  of  its  makers,  or  the  partiality  manifested  in 
its  sectional  operation.     If  he  had  been  more  of  a  practical 
lawyer  he  would   have  known  that  what  he  desired  would 
not  have  aided   him  in  the  least.     It  is  an  entirely  new  no- 
tion in  jurisprudence  to  attempt  to  test  the  existence  or  non- 
existence of   a   discretionary  legislative   power  by  prying 
into  either  the  motive  of  the  legislature  or  the  practical  ef- 
fect of  any  particular  law.     These  are  things  with  which 
the  judiciary  have  nothing  to  do.     They  are  confided   by 
the  people  to  the  legislative   department  exclusively.     For 
abuse  of  such  discretion,  legislators  are  responsible  to  the 
people   alone.     The  judiciary  holds  no  such  arbitrary  re- 
visory discretion  over  them,  and   God   forbid   that  it  ever 
should.     It  would  make  the  judiciary,  instead  of  the  people, 
the  real  ultimate  sovereigns  of  the  nation. 

But  taking  back  the  ex  gratia  concession,  it  may  well  be 
denied,  in  limine,  that  any  such  prejudice  1o  one  and  benefit 
to  another  section  of  the  Union  was  the  necessary  result  of 
the  slavery  prohibition  in  the  Missouri  compromise.  Or  if 
this  cannot  be  made  plain  to  every  one's  satisfaction,  still  it 
can  be  proven  to  every  intelligent  man's  conviction,  that  a 
failure  to  exercise  the  power  to  prohibit  would  have  resulted 
in  a  reverse  operation  of  equal  partiality  to  one  and  against 
another  section  of  the  Union.  That  is,  that  a  failure  to  pro- 
hibit would  have  given  the  North  full  as  just  cause  of  com- 
plaint as  the  South  is  supposed  to  have  by  reason  of  the 
prohibition. 

The  obvious  duty  of  Congress,  in  discharge  of  its  trust 
for  the  whole  nation,  was  to  so  legislate  for  the  territory  as 
would  most  speedily  give  it  the  necessary  population  for  be- 
coming a  state  and  most  rapidly  promote  the  sale  and  en- 
hance the  value  of  the  government  lands.  These  were 
paramount  objects,  in  which  the  people  of  every  section  had 
a  mutual,  common  interest.     To  this  extent  the  interests  of 
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different  sections  no  way  clashed.  What  Congress  did  by 
the  prohibition  was  precisely  what,  beyond  all  other  things, 
was  best  calculated  to  promote  those  paramount  objects. 
This  is  no  matter  of  mere  conjectural  speculation.  It  is 
what  every  informed  man  knows  to  be  literally  true  The 
superior  growth  in  wealth  and  population  of  the  western 
free  states  over  that  of  the  western  slave  states  lying  in  or 
near  the  latitude  of  Kansas  has  proved  it  to  a  demonstra- 
tion. Supposing  Congress  to  have  acted  with  a  single  eye 
to  an  honest  and  impartial  discharge  of  the  trust,  it  did  pre- 
cisely that  which  it  ought  to  have  done,  in  making  the  pro- 
hibition. The  argument  ah  inconvenienti  then  shifts  entirely 
to  the  other  side,  and  if  it  were  at  all  necessary  in  proving 
the  power,  its  existence  could  be  much  more  properly  in- 
ferred from  its  necessity  than  the  non-existence  can  be  inferred 
from  the  fact  of  its  possible  abuse. 

Experience  has  also  proved  that  people  from  the  free 
stales  and  from  Europe  do  not  emigrate  to,  and  settle  in, 
slave  states  near  so  willingly  or  in  such  large  numbers  as 
they  do  in  the  free  states  of  the  same  latitude.  In  fact,  the 
institution  of  slavery  is  a  practical  though  not  a  legal  in- 
hibition against  their  emigration  to  such  slave  states.  The 
institution  in  a  new  territory  is  as  much  a  prejudice  to  their 
right  to  settle  there  as  the  want  of  it  is  a  contrary  prejudice 
to  southern  men.  Either  way  the  one  side  or  the  other  is  to 
be  equally  prejudiced  indirectly  and  in  the  very  same  way, 
whichever  course  of  policy  Congress  adopts.  When  the 
indirect  injury  to  the  two  sections  thus  stood  balanced,  what 
could  Congress  do  but  disregard  both,  and  look  alone  to  the 
local  interests  of  the  future  inhabitants  and  to  the  para- 
mount objects  of  rapid  populating  and  enhancement  of  the 
value  of  government  lands?  So,  upon  the  same  sound  pol- 
icy, when  it  was  legislating  for  the  lower  latitudes  of  Lou- 
isiana, Arkansas,  Mississippi,  and  Florida,  the  institution  of 
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slavery  was  permitted  to  stand,  and  was  promoted  as  the 
mode  best  calculated  to  secure  those  great  paramount  ob" 
jects.  This  proves  the  Jiecessity  for  a  discretionary  power 
in  Congress  over  the  subject,  and,  according  to  the  reason- 
ing of  the  Court,  goes  far  thereby  to  prove  the  existence  of 
such  power. 

Besides,  two-thirds  of  the  habitable  part  of  the  vast  ac- 
quisition of  territory  from  France  had  been  devoted  to  the 
use  and  propagation  of  slavery,  and  it  was  but  equitable 
that  the  northern  states  should  have  secured  to  them  an 
equal  chance  in  settling  the  other  third.  In  addition  to  this, 
then  as  now,  four-fifths  of  the  people  of  the  slave  states 
were  non-slaveholders,  and  furnish  in.  the  same  proportion 
the  probable  emigrants  from  the  south  to  such  a  territory 
as  Kansas.  The  prohibition  therefore  was  full  as  much  for 
their  benefit  as  for  that  of  the  people  of  the  free  states, 
except  that,  not  partaking  the  northern  prejudice  against 
slavery,  its  existence  would  not  prevent  their  settling  in  the 
territory.  But  its  presence  there  would  have  been  to  them 
no  allurement.  A  legislation  thus  manifestly  beneficial  to 
more  than  nine-tenths  of  the  whole  nation,  harsh  in  its  bear- 
ing upon  none,  and  only  incidentally  injurious  in  a  slight 
degree  to  a  species  of  property  confined  in  its  ownership 
to  less  than  a  tenth  of  the  nation,  cannot  be  deemed  either 
partial,  unjust,  or  impolitic. 

However,  all  arguments  to  prove  the  wisdom  or  justice 
of  this  particular  mode  of  exercising  the  plenary  power  of 
Congress  are  mere  surplusage.  With  the  wisdom,  the  jus- 
tice, or  the  policy  of  the  act,  the  courts  have  nothing  to  do. 
They  never  constitute  a  judicial  test  of  the  validity  of  an 
act.  All  that  the  Court  could  do  was  to  inquire  whether 
Congress  had  plenary  legislative  power  except  so  far  as 
restrained  by  the  Constitution.  This  the  Court  explicitly 
concedes.     What  then  remained  for  the  Court,  was  to  point 
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out  the  constitutional  inhibition  against  this  particular  exer- 
cise of  the  power ;  and  this  is  wiiat  it  has  wholly  failed  to  do. 

This  notion  of  the  right  of  an  owner  to  carry  his  slave 
property  to  a  territory,  is  based  upon  the  idea  that  he  has 
an  indefeasible  right  to  go  there  himself.  This  is  altogether 
a  false  assumption  ;  he  has  no  such  indefeasible  right.  There 
may  be  what  might  be  termed  an  equitable  right  of  that  sort, 
to  a  limited  extent,  but  there  is  no  such  legal  right.  No 
such  right  is  guarantied  by  the  Constitution.  Its  existence 
is  negatived  by  the  whole  course  of  legislation  and  adjudi- 
cation in  regard  to  the  territories.  Congress  has  no  power 
to  exclude  a  citizen  from  any  state,  for  it  has  no  power  of 
legislation  over  a  state  for  any  such  purpose.  But  it  has 
such  power  in  regard  to  a  territory,  because  it  has  power  of 
legislation  over  it  for  every  purpose  not  prohibited.  It 
accordingly  has  the  power,  and  has  frequently  exercised 
the  power,  of  excluding  everybody  from  the  territories  until 
it  thought  proper  to  open  them  for  settlement.  This  power 
might  be  used  to  set  apart  a  territory  tor  the  exclusive 
occupancy  of  soldiers  who  had  served  in  the  army  ;  or  a 
portion  of  it  for  that  of  a  certain  class  of  foreign  emigrants, 
to  promote  the  culture  of  the  olive,  the  vine,  and  the  mul- 
berry. Such  appropriations  would  be  liable  to  very  just 
exceptions  to  their  wisdom  and  justice,  but  the  wisdom  or 
justice  of  an  act  is  no  test  of  its  validity.  Such  a  test  would 
annul  a  large  part  of  our  federal  and  state  legislation.  In- 
stead, then,  of  an  indefeasible  right  to  go  to  a  territory  in 
despite  of  congressional  prohibition,  no  man  can  rightfully 
go  there  except  by  congressional  permission. 

As  to  the  treaty  of  cession  with  France,  it  has  and  can 
have  nothing  at  all  to  do  with  the  subject.  A  treaty  can 
never  give  judicial  control  over  the  legislative  power  of 
Congress.  A  treaty  is  a  part  of  the  law  of  the  land  only 
so  long  as  it  remains  in  force  ;  that  is,  only  so  long  as  Con- 
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gress  permits  it  to  remain  in  force.  The  power  to  abrogate 
it,  in  whole  or  in  part,  is  an  indispensable  attribute  of  the 
national  sovereignty,  represented  b\  the  legislative  power 
of  Congress.  For  its  infraction  the  government  is  respon- 
sible to  the  foreign  state  with  which  it  was  made,  but  not 
at  all  to  the  judiciar3%  If  an  act  of  Congress  violates  it,  it 
pro  tanto  abrogates  the  treaty,  which  to  that  extent  ceases 
to  be  a  part  of  the  law  of  the  land,  and  the  judiciary  have 
no  say  in  the  matter.  If  there  was  any  vested  individual 
right  secured  by  the  treaty,  and  which  by  any  possibility 
could  be  affected  by  this  act  of  Congress,  it  must  be  that  of 
one  who  was  a  colonial  inhabitant  of  Louisiana  at  the  time 
of  the  treaty,  in  reference  to  a  slave  then  held,  or  the  de- 
scendant of  such  slave.  Neither  of  these  conditions  is  ful- 
filled by  the  owner  or  the  slave  in  this  case,  and  therefore 
no  question  under  the  treaty  could  rise  out  of  the  case.  It 
is  needless,  therefore,  to  prove,  as  could  easily  be  done,  that 
the  clause  of  the  treaty  relied  on  is  not  susceptible  of  a 
construction  which  would  even  tend  to  control  the  equitable 
discretion,  much  less  the  power  of  Congress,  over  the  subject. 

CONCLUSION. 

The  inference  from  the  whole  is,  that  these  judges,  in 
thus  attempting  to  overrule  former  decisions  and  thwart  a 
course  of  legislation  of  more  than  sixty  years'  standing,  are 
endeavoring  to  deprive  Congress,  and  thereby  the  inhabit- 
ants of  a  territory,  of  a  proper,  beneficial  power,  indispen- 
sably necessary  to  the  permanent  well-being  of  the  territory. 
Such  a  result  should  never  be  attempted  but  upon  compulsion, 
and  for  reasons  of  the  clearest  and  most  indisputable  suffi- 
ciency. Such  is  not  at  all  the  character  of  the  reasons  upon 
which  these  judges  have  ventured  to  base  their  opinions. 
On  the  contrary,  no  lawyer  will  feel  that  he  hazards  anything 
in  characterizing  them  as  about  the  flimsiest  and  least  satis" 
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factory  tliat  ever  influenced  the  opinion  of  any  respectable 
tribunal  upon  an  important  question.  As  to  the  nation 
acquiescing  in  such  an  opinion,  the  idea  is  preposterous. 
Instead  of  quieting  the  subject,  it  will  only  serve  still  fur- 
ther to  inflame  the  controversy,  by  stimulating  the  already 
too  highly  excited  jealousy  of  northern  people  against  the 
imputed  undue  influence  of  the  slave-holding  power. 

What  degree  of  national  censure  is  due  to  these  judges, 
each  citizen  must  determine  for  himself. 

That   they  deserve  a  solemn  rebuke,  by  way  of  protest, 
from   Congress,  no   dispassionate  and   discreet  lawyer  can 
doubl  ;   but  that  they  will   receive  such  rebuke  no  man  can 
believe.     They  themselves  present  the  spectacle  of  six  men 
not  more  venerable  for  their  age  than  for  the  perfect  purity 
of  their   private  lives,  inaccessible  to   the  approach  of  any 
of  the   baser  motives  of  corruption,  and   holding  the  most 
exalted  and   independent  position  in  the  government,  yield- 
ing to  the  suggestions  of  party  sympathy  so  far  as  to  bring 
upon   themselves   the    sad    reproach   of  having  rendered  a 
liolitical  and    sectional    instead   of  judicial    decision.      Their 
powers  of  reasoning  and  judgment,  though  they  may  not  be 
of  the  highest  order,  yet  are  abundantly  sufficient  to  have 
forewarned  them  that  they  were  doing  what  there  was  great 
danger  of  being  received  as  a  gross  insult  to  the  intelligence 
of  the    whole   nation,  and    more  particularl}'  to  the  intelli- 
gence of  the  American  bar.      Having  dared  and  defied  this 
danger,  they  cannot  complain  while  receiving  the  only  retri- 
bution which  can  reach  them,  the   indignant  censure  of  an 
inde[)endent  bar  and  an  independent  press.     By  this  single 
act  they  have  done  more  to  lower  the  moral  tone  and  stand- 
ard of  our  judiciary  than  any  thing  that  has  ever  occurred. 
They  have  brought  the  purity,  from  party  bias,  of  our  high- 
est court  under  just  popular  suspicion.     They  have  shaken 
the  stability  of  all  law,  by  destroying  that  of  our  highest 
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Jaw.  The  Constitution  is,  and  must  always  be,  in  effect, 
what  practical  construction  makes  it.  They  have  taught 
the  lesson  that  its  construction  is  never  to  be  considered  as 
settled,  but  ever  to  remain  a  changeable,  fluctuating  thing, 
and  always  be  what  the  party  passions  and  party  exigen- 
cies of  the  hour  may  require. 

Should  any  honest,  intelligent  reader  be  disposed  to  im- 
pute an  undue  severity  to  these  strictures,  he  is  requested 
to  ask  himself  the  question  :  If  the  opinions  of  these  judges 
were  as  much  calculated  to  do  their  party  injury  as  they  are 
to  do  it  a  benefit,  do  you,  on  your  conscience,  believe  that  those 
opinions  ever  would  have  been  delivered'^  If  he  answer  in  the 
negative,  then  he  will  recognize  the  duty  of  every  good  citi- 
zen to  lend  his  aid  toward  teaching  these  judges,  as  a  warn- 
ing to  all  others,  that  no  station,  however  exalted  or  appar- 
ently irresponsible,  affords  exemption  or  shelter  against  a 
properly  evoked  national  censure. 

Finally,  it  may  be  claimed  to  have  been  proved  : 

First.  That  the  Court  had  no  jurisdiction  or  lawful  au- 
thority to  decide  or  intimate  an  opinion  on  any  point,  except 
that  a  negro  cannot  be  a  citizen  ;  and  the  attempted  apology 
for  so  doing  is  so  destitute  of  even  plausibility  as  to  betray 
a  reckless  purpose,  for  some  unavowed  reason,  to  reach  and 
decide  the  constitutionalit}''  of  the  Missouri  compromise. 

Second.  That  the  clause  of  the  Constitution  giving  power 
to  "make  all  needful  regulations  respecting  the  territory '^ 
is  the  true  source  of  the  power  to  govern  territories  ;  the 
language  being  sufficient,  and  it  being  contrary  to  principle 
to  resort  to  any  implied  power  when  there  is  an  ample 
express  grant.  That  in  denying  this,  and  attempting  to 
restrict  the  application  of  the  clause  to  old  territory,  the 
Court  wilfully  violates  the  settled  construction  of  sixty  years' 
duration,  as  manifested  by  the  writings  of  our  ablest  com- 
mentators, the  debates  of  our  most  eminent  statesmen,  and 
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the  repeated  decisions  of  the  Supreme  Court,  that  of  the 
present  judges  included.  That  the  attempted  apology  for 
so  doing  is  so  unsatisfactory  and  so  badly  sustained  by  the 
reasoning  of  the  Court  as  to  betray  an  improper  anxiety  to 
get  rid  of  the  legislative  and  judicial  precedents  against  them. 

Third.  That  the  power  of  Congress  over  a  territory  ex- 
tends to  all  needful  legislation  not  expressly  prohibited,  as 
proved  by  a  reiterated  course  of  unchallenged  legislation 
during  near  sevent3^  years,  under  the  direct  sanction  of  ex- 
press decisions  of  the  Supreme  Court,  and  in  accordance 
with  the  plain  language  of  the  Constitution. 

Fourth.  That  the  power  to  prohibit  slavery  in,  or  to  pro* 
hibit  the  importation  of  slaves  into,  a  territory,  is  a  needful 
power,  as  proved  by  practical  experience,  together  with  the 
repeated  action  of  Congress  and  the  legislation  of  every 
state  in  the  Union.  That  this  power  belongs  to  Congress 
because  it  is  not  expressly  denied,  being  an  indisputable 
part  of  unrestricted  sovereignty,  and  because  the  Constitu- 
tion itself  bears  full  proof  of  the  intention  to  confer  the  power, 
the  Constitution  saying,  as  it  does,  that  the  power  to  regulate 
foreign  commerce  carries  the  power  to  prohibit  importation  of 
slaves  ;  and  the  power  to  make  all  needful  regulations  res- 
pecting a  territory  necessarily  including  the  power  to  reg- 
ulate its  commerce,  must  also  include  the  power  to  prohibit 
the  introduction  of  slaves  into  a  territory,  according  to  the 
plain  intention  of  the  Constitution.  That  the  novel  asser- 
tion of  the  Court,  that  such  prohibition  deprives  a  man  of 
his  property  without  due  course  of  law,  within  the  meaning 
of  the  Constitution,  is  sustained  by  no  one  reason  that  the 
Court  could  invent,  nor  by  any  authority  that  it  could  find, 
but  is  opposed  by  cotemporaneous  exposition  of  the  mean- 
ing of  the  framers  of  the  Constitution  and  a  host  of  legis- 
lative and  judicial  precedents  both  state  and  federal. 

Fifth.  That  the  prohibition   made  by  the  Missouri  com- 
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promise  was  just  and  politic,  even  if  viewed  solely  in  ref- 
erence to  the  while  population  of  the  slave  stales  thenri- 
selves,  at  least  four  fifths  of  them  being  non-slave-owners, 
and  furnishing  from  their  class  nine  tenths  of  the  probable 
emigrants  from  the  slave  slates  to  such  a  territory  as  Kansas, 


